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ETHIOPIA, KENYA, MADAGASCAR, MAURITIUS, MOZAMBIQUE, TANZANIA AND UGANDA
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ast Africa comprises of some of Africa’s most
buoyant economies. Ernst and Young predicts,
in its 2017 report, Connectivity Redefined,
that Kenya, Tanzania, Uganda and Ethiopia
will all grow at an annual rate of more than 6%
for the next 10 years. The “Big Four” accoun-
tancy firm also expects that foreign direct in-
vestment (FDI) into these hub economies will continue to climb,
with the majority of investors gravitating towards large and more
diversified economies.

David Thompson, director and regional practice head of cor-
porate and commercial at Cliffe Dekker Hofmeyr in Cape Town,
South Africa, says that East Africa will be the first to benefit from
the Belt and Road initiative in Africa. “In particular, countries such
as Djibouti, Egypt, Kenya and Tanzania stand to gain huge surges
of investment in infrastructure and energy,” he says.

Ethiopia. In a 2017 report by McKinsey & Company, Ethiopia
is described as one of China’s “robust partners”, encompassing the
highest level of strategic engagement between China and an Af-
rican economy. It was reported by the China-Africa Research Ini-
tiative at Johns Hopkins University’s School of
Advanced International Studies that Ethiopia
received US$10.7 billion in loans from China
from 2010 to 2015.

This heightened level of engagement and
ﬁﬂz“ investment, says Kidist Abayneh, a partner at
Kidist and Associates Law Office in Addis Aba-
ba, is more than welcomed by Ethiopia and
will provide huge employment opportunities
for the country, particularly in manufacturing
and construction.

“China’s Belt and Road strategy is wel-
comed by Ethiopia,” she says. “It’s known
that the new initiative will also link China’s

AN

southern coast with East Africa. Though it
seems that the implementation of this strat-
INDIAN b

egy [is not progressing] in Ethiopia, the in-
creasing number of Chinese investors in the
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country and their huge [levels of investment
in the construction and manufacturing in-
dustries] shows the acceptance of the strat-
egy by the Ethiopian government, which
continues to encourage Chinese investors to
invest in the country.”

In Abayneh’s experience, the major frustra-
tions complained of by foreign investors in the
country include the strict nature of the labour
law (especially on terminations), the rigorous
and unclear nature of the tax system, lengthy
procedures involving revenue and customs
authorities, difficulties in obtaining foreign
currencies due to shortages, and lengthy court
procedures. Abayneh hopes that by continuing
to lobby government bodies, and by working
closely with the Ethiopian Investment Com-
mission, some of these issues can be resolved.
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Kenya. This is one of the largest and fastest growing econ-
omies in East and Central Africa, making it an attractive hub
for FDI, specifically in the areas of agriculture, manufacturing
and mining.

John Miles, managing director of JMiles & Co in Nairobi, con-
siders construction to be the most popular industry for Chinese in-
vestment in Kenya in both the private and public sectors. Chinese
businesses have invested heavily in construction, the upgrading
of the country’s transportation network, property development
and industrial parks. Miles adds that investment opportunities in
trade, agriculture and energy are also gaining popularity.

In May 2014, the Kenyan Government signed a US$3.6 billion
contract with the China Road and Bridge Corporation for the
construction of the Standard Gauge Railway line. Nigel Shaw, a
partner at Kaplan & Stratton Advocates in Nairobi, advises that
this infrastructure project has probably been the largest of the
Belt and Road initiative in the region. The railway line, which
became functional in June 2017, has reportedly created more
than 27,000 jobs. Kenya has also been upgrading its port in

HIENE M fe L B Ad 2
NSO A R 2], RO e sy
Al i L EOR FL A D

The most common form of business
entity used by foreign companies in
Kenya is a private company limited by
shares, because of fewer corporate
governance requirements

Mombasa and investing in its roads, which is expected to help
increase economic productivity.

Practitioners expect to see policy and regulatory developments
this year that will support the Kenyan President Uhuru Kenyatta’s
“Big Four” agenda, creating further opportunities for foreign in-
vestment. “The newly elected government in Kenya has highlight-
ed four areas in which it will devote its efforts in 2018 to 2022,”
says Akash Devani, a partner at Anjarwalla & Khanna in Mombasa.

“The four areas are manufacturing, affordable housing, health-
care and food security. The specific goals include building 500,000
low-cost houses, universal healthcare, a 10-fold exports increase,
irrigation of 1.2 million acres of land, and millions of new jobs.”

While the future seems to hold many opportunities for for-
eign investors in Kenya, Miles says they will inevitably face vari-
ous challenges “depending on the legal entity they want to use for
business, and the investment sector, because of the sector-specific

laws”. Some non-sector-specific legal and regulatory challenges
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that investors usually face include lengthy processes of set-up and
incorporation, extensive licence and permit requirements, and re-
strictions on ownership.

“Usually foreign investors will incorporate a local company,
set up a branch office, while others will opt to partner with locals
through limited liability partnerships,” says Miles. “However, the
most common form of business entity used by foreign companies
in Kenya is a private company limited by shares, because of fewer
corporate governance requirements.

“The cost of setting up any of the entities is lengthy, although
the time has been shortened by the digitization of the registration
process, eliminating the need for manual submission of documents.
[With regard to business licences and permits] ... in some instances
an investor has to get approvals and clearances with both the na-
tional and county governments, for example in the mining sector.

“For certain types of businesses, there are legal restrictions
on foreign ownership, either wholly or partly. For instance, pri-
vate companies that intend to purchase agricultural property
in Kenya cannot have foreign shareholders at all. For telecoms

HHEE G, HEW RN
— TRl e SR EL PR 2L AT
Hrin L g

Since the new constitution, Kenya
has been adjusting to a new form of
governance with a national govern-
ment and county governments

companies, at least 30% of the shareholding must be taken up
by Kenyans.”

According to Bernard Musyoka, a partner at MMC Africa Law in
Nairobi, the provision of infrastructure services is the role of the gov-
ernment. “The government often provides these services through a
public-private partnerships [PPP] arrangement in which the private
party may be a Chinese investor or otherwise,” says Musyoka. “In ei-
ther case, PPP projects often face finance viability gaps in that they
are not financially viable but are economically justified and necessary.

“In case of such a circumstance, the government may give sup-
port by issuing a letter of support to project financiers. Additionally,
the PPP law in Kenya provides for the establishment of the PPP proj-
ect facilitation fund, which may be applied to extend viability gap
finance to projects that are desirable but cannot be implemented in
the absence of financial support from the government of Kenya.”

Despite the challenges in setting up, Kenya has enacted laws
that promote foreign investment, such as the Investment Pro-
motion Act of 2004, under which foreign investors investing
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US$100,000 or more can apply for an investment certificate from
the Kenya Investment Authority. “The benefits of an investment
certificate include prompt issue of some business licences, and
specific classes of entry permits for management and technical
staff as well as for owners, shareholders or partners and their de-
pendents,” says Miles.

According to Shaw, from Kaplan & Stratton, the role of the
Kenya Investment Authority is to assist investors entering into the
market and provide aftercare services. He says the result of such
government interventions, including the recent revamp of the
Companies Act, is reflected in Kenya’s improved World Bank’s Ease
of Doing Business rankings to 80th in 2016 from 129th in 2014.

Shaw adds that Kenya has been modernizing several of its laws
following the enactment of a new constitution in 2010, which re-
quired several laws to be repealed or redrafted as well as draft new
laws for areas previously not covered.

Notable developments aimed at promoting trade and invest-
ments for both locals and foreigners include improved corporate
governance and transparency laws.

BERNARD MUSYOKA

MMC Africa Law
atkA

AT, 5l

Partner

MMC Africa Law
Nairobi, Kenya

For example, on 13 January 2017, the Bribery Act came into
force. “The Bribery Act has radically extended the remit of Kenya’s
bribery and corruption laws by criminalizing the giving or receiv-
ing of bribes, regardless of whether there was a public body or offi-
cial involved,” says Devani. “Previously, only public official bribery
was a criminal offence. The Bribery Act has a mandatory reporting
requirement and requires businesses to have policies and proce-
dures in place to prevent bribery and corruption.”

Musyoka adds that companies are also now required to keep a
record of all shareholders, and to lodge the same for filing with the
Registrar of Companies.

All of these new laws, says Shaw, are not immediately accessible
due to poor publishing processes. “Investors may therefore encoun-
ter difficulties in complying with the law. In addition, since the new
constitution, Kenya has been adjusting to a new form of governance
with a national government and county governments. This has led
to disputes between the two arms of government in relation to con-
stitutional responsibilities and entitlements,” he says.
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“For example, the reported case of the Chinese firm Fenxi In-
dustry Mining Company, which was contracted to mine coal
in Kenya in 2014. The project has stalled partly due to a conflict
between the national and county governments on the sharing of
wealth from the coal mining.”

Mozambique. According to Fabricia de Almeida Henriques, the
managing partner of Henriques Rocha & Associados in Maputo,
energy, natural resources, agriculture, construction, infrastructure
and commerce are the most popular industries for Chinese direct
investment in Mozambique.

A common challenge faced by Chinese investors in Mozam-
bique is the bureaucratic and time-consuming nature of the per-
mit, licence and FDI approval process. The New Simplified Li-
censing Regime For The Exercise Of Economic Activities came
into force on 28 July 2017, and aims to address some of these
procedural issues. For instance, under the new act, it is no lon-
ger necessary to obtain a licence for certain commercial and
service-related activities. According to Almeida Henriques, busi-
nesses and investors operating in these sectors now need only
obtain a certificate of prior communication.

However, other areas have become more regulated. “The act
also establishes a 15-day suspension of the activities of those
holding either a licence or a certificate in case of non-com-
pliance with the obligations established under the act,” says
Almeida Henriques.

“While the previous regime established that all licence hold-
ers that did not carry out the respective activities for a period of
longer than 12 months would have their licences revoked, the act
now establishes that the revocation of the titles may take place
after six months of no activity.”

Navigating Mozambique’s foreign exchange policies can also
be problematic for foreign investors. As a general rule, transac-
tions between foreigners and residents must be either autho-
rized or registered with the Bank of Mozambique. “Order No. 20/
GBM/2017 approved a new regulation of the Foreign Exchange
Law,” says Almeida Henriques.

“This regulation promotes the involvement of the commercial
banks in several of the procedures previously carried out directly
between the applicant and the Bank of Mozambique. For example,
the request for the import or export of capital must now be sent to
the commercial bank and the latter will forward it to the Bank of
Mozambique for approval.

“The request may only be submitted directly to the Bank of Mo-
zambique in cases in which it is not possible to resort to a com-
mercial bank. The registration of foreign direct investment is also
carried out with the commercial intermediary bank. Registration
is carried out directly at the Bank of Mozambique only in the case
of investments made: (1) through the importation of equipment,
machinery or other material goods, or (2) through the right to use
patented technologies and trademarks.”

While capital transactions are still subject to the approval of the
Bank of Mozambique, they have undergone changes in order to
facilitate lending. Almeida Henriques says: “Prior authorization
of financial loans do not require pre-authorization by the Bank
of Mozambique, provided that the amount does not exceed US$5
million, and provided that: (1) the interest rate is not higher than
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the base lending rate of the currency of credit denomination plus
four basis points; (2) the sum of the reference rate and the margin
do not exceed the interest rate of credit practised in the national
banking system; and (3) it has a maturity of three years or more.”

In the case of loans exceeding US$5 million, application for
authorization must be submitted to the intermediary commer-
cial bank, which should send it to the Bank of Mozambique,
says Almeida Henriques. “As per shareholder loans, they are also
pre-authorized, without requiring the prior approval by the Bank
of Mozambique, provided they have an interest rate of 0%, with
maturity equal to or greater than three years and free of commis-
sions and other charges; or they are contracted at an interest rate
of more than 0% but lower than the base lending rate of the cur-
rency of credit denomination, with a maturity of more than three
years, free of commissions and other charges, up to the amount
equivalent of US$5 million.”

Mauritius. In a bid to become the gateway for Chinese invest-
ment into Africa, China and Mauritius recently signed a memoran-
dum of understanding (MOU), in December 2017, to open negotia-
tions on a free-trade agreement (FTA) between the two countries.

According to Martine de Fleuriot de la Coliniére, a director, and
Xavier Koenig, an executive at ENSafrica in the Mauritian capital
Port Louis, the deal marks the official initiation of China-Mauritius
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negotiations on FTA, which will be the first such agreement be-
tween China and African countries.

“The MOU also calls for the establishment of a Free Trade Zone
(FTZ) between the two countries,” the two lawyers say. “China is
the second-largest trade partner and the largest import origin of
Mauritius. In November 2016, both countries started a joint feasi-
bility research on FTA negotiations, which was the first such pro-
cess between China and African countries.

“The FTA negotiations are in the interests of both China and
Mauritius, and should facilitate and further deepen the economic
and trade ties between the two countries. The establishment of Si-
no-Mauritius FTZ will not only be favourable to boosting bilateral
trade and investment between the two counties, but it will also in-
fuse a new momentum to the transformation of relations between
China and African counties (Mauritius being often used as a hub
and platform for investment into Africa due to favourable access to
treaties and investment protection agreements).

“This should also help promote the Belt and Road initiative
in Africa. China has recently assisted the Mauritius government
in the building of its airport, as well as the ring road project of
Terre-rouge Verdun. China is also investing in the development
of the Jin Fei trade zone, which should enhance the presence of
Chinese enterprises in Mauritius.”

Mauritius provides Chinese enterprises with unique invest-
ment opportunities in aquaculture, agro-industry, ocean econom-
ic, renewable energy, seafood and marine tourism. Infrastructure
projects are also of great importance for the country, namely road
construction, airport, port and resorts.

Chinese investors operating in the infrastructure and construc-
tion space should pay close attention to the Construction Industry
Development Board (CIDB) (Amendment) Act 2016, which became
effective on 1 March 2017. Koenig says it has simplified the fields
of specialization, classes of works, and grades for application for
foreign contractor licences. “In essence, any foreign contractor
wishing to do business in Mauritius or pitch for construction and
related projects in Mauritius (including Chinese clients) should
register with the CIDB as a condition to work or pitch,” he says.

Meanwhile, in the property sector, the Investment Promo-
tion Act has made provisions for the introduction of a Smart City
Scheme (SCS) and a Property Development Scheme (PDS). “With
the growing demand that Mauritius is facing from non-citizens
to acquire residential properties, the PDS, which replaced the IRS
and RES, allows the development of a mix of residences for sale
to non-citizens, citizens and members of the Mauritian diaspora,”
says de Fleuriot de la Coliniere.

“A non-citizen is eligible for a residence permit upon the pur-
chase of a villa under the PDS scheme when he/she has invested
more than US$500,000 or its equivalent in any freely convert-
ible foreign currency. The SCS will promote targeted economic
activities while at the same time consolidate the industrial and
service base to provide an economic diversification path aimed
at ecologically sustainable development. Some Chinese compa-
nies have invested in SCS projects in Mauritius. It is important
for those Chinese clients who have interest in investing in real
estate development projects to understand the related regula-
tions and policies.”
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Tanzania. According to Eric Ringo, a partner at FIN & LAW
in the Tanzanian capital of Dar es Salaam, Chinese direct in-
vestment in Tanzania tends to be focused on the processing and
manufacturing industries, however, there is a growing trend to-
wards large-scale Chinese investment in the construction and
mining industries.

Some of the “minor operational challenges” foreign investors
may encounter in Tanzania concern land ownership, which is gen-
erally restricted and limited to Tanzanian citizens. Labour laws
also put restrictions on the number of foreign employees a foreign
investor may hire in country.

Despite the challenges, the Tanzanian government is continu-
ally aiming to create a more conducive environment for Chinese
investors, says Ringo. “Through the Tanzania Investment Centre,
investors are provided with several investment incentives, invest-
ment opportunities and suitable guidance, including the possibil-
ity for derivative ownership of land by foreign investors,” he says
“The government of Tanzania has [also] improved the climate to
foreigners by providing tax incentives for those who are investing
through the Tanzania Investment Centre, or those who are invest-
ing in economic zones such as export processing zones and special
economic zones. The government has also removed bureaucracy
by establishing a one-stop investment centre.”

In the past 12 months, the government has passed two laws,
which Ringo says are of significance to foreign investors. The
Natural Wealth and Resources (Permanent Sovereignty) Act 2017
introduced the concept of “local content” where “if a foreigner
wants to establish a company, the majority of its members and
employees must be Tanzanian”.

The Natural Wealth and Resources Contracts (Review and
Renegotiation of Unconscionable Terms) Act 2017 empowers
the parliament of Tanzania to review any contract that contains
unconscionable terms between the government and a foreign
investor that has invested in natural resources. The parliament
may review the contract and suggest good terms for the benefit
of both investor and the government.

Uganda. Chinese investment in Africa remains focused on
mining, resources and infrastructure. In the past 18 years, China
has invested US$34.8 billion in African energy projects. Of this,
Uganda has received US$2.1 billion, making it the fourth-highest
African recipient in this category.

China National Offshore Oil Corporation (CNOOC) Uganda is
one of the major players in Uganda’s oil and gas sector. It is antici-
pated that as Uganda prepares to produce its first oil in 2020, even
more Chinese firms will clamour to be involved in the sector.

Fiona Magona, a partner at MMAKS Advocates in Kampala, says
Chinese investors intending to invest in the oil and gas sector must
comply with the national content requirements. “The Petroleum
(Refining, Conversion, Transmission Midstream Storage)(Nation-
al Content) Regulations, 2016, provide for national content in the
oil and gas sector and apply to licencees, contractors, subcontrac-
tors and any other entity involved in petroleum activities,” says
Magona. A Chinese business bidding for a contract in the oil and
gas space must ensure it makes preference for the procurement of
goods produced and available in Uganda, or services rendered by
Ugandan citizens and companies.
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“The Chinese business would need to set up as a Ugandan
company, which is defined as a company incorporated under the
Companies Act No. 1 of 2012, employing at least 70% Ugandans as
approved by the Petroleum Authority of Uganda,” she says. “In the
alternative, the Chinese business may form a joint venture with a
Ugandan company, which must have the Ugandan entity holding
at least 48% of the shares.”

Despite their growing presence, Magona observes that Chinese
investors in Uganda are frequently ignorant of the regulatory land-
scape and licensing regimes applicable to their proposed activities
in the country. As a result, she says Chinese businesses often set up
inefficient corporate structures, and in some cases operate without
the requisite licences, falling foul of the law.

For example, the Investment Code Act (Cap 92) requires ev-
ery foreign investor to obtain an investment licence from the
Uganda Investment Authority before commencing business in
Uganda. Applicants for this licence must show proof that they
have US$100,000 in their bank accounts ring-fenced for invest-
ment in Uganda. Magona says many businesses are unable to
satisfy this requirement.

Madagascar. This island nation positions itself as the Tiger of
the Indian Ocean, with unparalleled opportunities for foreign in-
vestors. Being rich in natural resources, mining has become a pillar
of foreign investment, particularly among Chinese investors.

Aviva Ramanitra, the managing partner at LEXEL Juridique &
Fiscal in the capital, Antananarivo, says one of the greatest chal-
lenges faced by foreign investors in mining is obtaining the licenc-
es and permits required to operate and commence their activities.
Currently, the Malagasy government has put a halt to the granting
of mining permits to new companies, thus “impacting the growth
of the mining sector and causing prejudice to potential investors in
Madagascar’s prosperity”, says Ramanitra.

Although the Malagasy government is working towards
streamlining and liberalizing some of its procedures, Ramanitra,
who recently advised a large Chinese bank on the terms of a loan
agreement, says it is crucial for foreign investors to consult a rep-
utable law firm to help them navigate the intricacies of Malagasy
legislation. “It was a complex agreement as we had to take into
consideration Malagasy and Chinese legislation, and ensure that
there would not be any contradictory clauses,” she says. “This deal
involved [an extensive understanding] on the law on contracts, se-
curity, banking and foreign exchange.”

Arecent development in Malagasy regulation has been the over-
haul of the law governing electricity. Ramanitra says that the new
code implements “various advantages such as taxation benefits” to

producers of electricity under the current tax code. “There are
also various articles that have been included to secure the
investment of foreign investors, in order to attract them to

the Malagasy energy sector,” she says.

Madagascar intends to improve co-operation with
China in energy, aviation, transport, ports and airport
construction in the future. China has already invested
heavily in Madagascar’s infrastructure, agriculture and
energy sectors, and Ramanitra expects these sectors to
grow alongside manufacturing, due to the low cost of

labour in the country. A
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